
,\ . Siitiiinary o f  Section. 

'I l i i s  xxt ion ;iddrcsses i\srles raised by llie NPRM at 17 I Oh- 107, which ask wtielher the 

( , ' i i i i i i n i s ~ i ~ ~ i  c;iii o r  \ l io~ihI :is>crt jur i?t l ic l ior i  over l ra i ich isr  fees collected on cable modern 

scrv icc  in thc pn!,l ' I h e  qi iest ion is in isgu i t le i l ,  lor i t  presumcs that  t h e  past collcctioiis were 
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I ) .  

Rrcovcr )  ofp:Iynlc 'nIs i s  Inol :I nc\v i s ~ i i c .  hut oi ic in wh ich  slate ;ind local govemmenls 

St:ile L:iw ,\ilequately Itesolves Any I'ast Y:iynient Issues. 

Iinvc I on~ : - s~~ ind i i i g  cspcrrcnce~ 

I l i idcr l l ic "Vol i i i i l ; i ry  I'aymcnl" t loclrine, voluii lnry pas1 pnyrnents inay 11o1 be recovered 

l'roiii ;I loc;il povcr i imenl  cvcn \ \ l icrc :I ctoi ir l  invalidales the l o c a l  l aw  wh i ch  rcqui rcd ihose 

p ~ ~ y i i ~ e i i ~ s .  I lit' gcricr:iI rille i s  Ihal "in I I K  absence uf fraud, impmi l i on .  i ind i ie  inf luence and lhe 

l ike. Inmiicy i ia i t l  IO n in i in ic ipa l i ly  \ v i l l i  ;I 11111 knowlcdge ol!hc Tacls. but rindcr ;I iniskike of t h e  

Imv.  ~ :mnt ) l  be rccuvcrcd ' '  M c Q u i l l i n  M u n  c'orp 

ofcri arise5 in l h e  c o n I e x I  0 1  l i ~ x  paynlenls. !he pr inciple ihal voliinlary paylnents are no1 

recuvcr;ible has t x e n  appl ied IO oltier iypcs o fpaymen ls  such as building p e m i i l  fees, inspecl ion 

lees, mortgage liens and even c r im ina l  fines. .See, e g ,  Hruchlawn Building C:orjl. v CiCy o/Sl. 

( 'lmir ,Shor[,s. 370  L l i ch .  128 (Mich. lY(~.~)(l)i~ikiing penn i l  lkcs), Orrbre e/  u l ~  I.'. C'iry ~j 

nonold\r)rr,rl/c. I 3  I So. 201  (IJ I O?O)( inspcc~~or~  fees); ('ook v ('ip oJShrcrvporl. 144 So. 145 

(1.a Ct. App 1032)(rnorigige lien); D r u p r  L' Grorr/, 205 P.2d ;99 (Cal. CI. App. 1949) 

(cr i  mi ni l  I lincs). 

49.62 (3rd ell. 2000). W h i l e  lh is  issue mosl 

T h i s  doctr ine depends in large par1 o n  the dealings behveen the pariies, and as such, cases 

;~ppl),ing  he tlocrrine are tlcciclcd o n  n case-hy-case basis. Birr slate law provides an adeqoate 

basis for rcsolv ing any  issues lhal migh t  arise ~~ ;issumin:: past payments were u n l a w l d  (a  poini 

h I .OAF' d i . ~ j ~ i i I c s )  





n i : i ~ i n i~ i i i i .  ;in(I in tliosc c c ~ m n ~ t ~ ~ i i l i e s .  the 1x1 Ih;it ;I franchise fcc i s  be ing  col lcctcd on cable 

nioclcin ~ r ~ i c c  15 lcg;i l ly insigni l icanl under any in t r rprc lnt ion or the law -~ unless the ICc 011 

m b l c  niodt‘iii \CIVICC iintl c h l c  service c o i n h i n c d  exccccl the limit of 5?’0 of-gross revenues froin 

tlic provision ol cal i lc service. 

.\. s 1 I l l l l n ; l r y  o f  Scrlioll. 

‘I h i s  section ;itltlrcsse.s issiies r:iised hy  71 I O X  (custonicr service) and 1 1  1 - 1  12 (privacy). 

I’lic ( ‘on im~ss ion  ;iskcd the e l l k c l  or i t s  c l i i s s i l i u t i on  OII local authority over  ciistoiner service 

It. 

A h  shown i n  k r t  II, the (‘able Ac t  cxprcssly i t lenl i l ies areas where i t  intvndcd to limit 

I .or; i l i t ics t l a v c  Clear Aulhority 1‘0 l’rotcct Consumers and Protect Privacy. 

local aolhority to regulate services lhal  are no1 cable services. Both Ihe privacy and consumer 

prolccliori provisioiis w c r v e  local  and stale ; iulhori ly to regulate cable modeiri services. 

ils the Coinniis\ion properly notes, the consrlrner protection provis ion broadly permits a 

local i ty to esloblish “customer hervice reqoirrnlents cif the cable operator,” and 1101 just 

ciistoinc’r scrvicc rccluiremcnts rclated to the provision of cable service.” 47 W . C .  $ 552(u). 

M o r e  to ihe point. IIic sta~iite s h t e s  !hat “nothing in lhis title’’ preempts sliltc or local aulhori ly to 

protect co i is~ in icrs  ol’c;rhle modem aervice, except to i l l e  extent “expressly provided” in T i i l e  VI. 

47  1J.S.C. 4 852(tl). There is no express preempl ion Indeed, as we explained at the o ~ ~ t s e l ,  

C %  

precmption iii !his area would be c.oun/er~produc/lve. 

I lit. prtv:icy p r o ~ i s i o n  by i t s  tcrms exp l i c i t l y  re;iches services i n  ntldilion to cable 

ic rv iccs Antl. i i s  the C’oniniission ;~Isu r ight ly  lnotcs. the scciion expressly rt‘serves local ;111d 
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VI. I IIE NI'Rhl 1s 1% \SFD ON bIISTAKEN /\SSlJhIPTlONS. 

$2. rlte Commission C'annot hl:rntlate Rcgul;ttory Parity. 



in w l i i c l i  c;ise l l i c  common  cwr i c r  i s  c i l l ier  subject 1 0  all [lie rcquireinenls o l 'T i t le  VI,  or subject 

f153(c), 47 I I ~ S . ( ' .  6 573(c). W h a t  C'oiiF.ress inlendetl IO do was l o  a l l ow  communical ions 

provit lcrs lo o l ~ l c r  scrvicc i i i idcr < l i l k r c i i ~  ircgiil,i~ory regimes, each of which ofrered specil ic 

proleelions t ( i  consumers, and  l o  allow l l i e  r i i a rke~ IO t le lerni ine which model  o r  models would 

prev;iil. i4s I l ie  i\cl i s  s l r i i c l ~ ~ r c d .  for cxninplc. n lelcphone company (ha1 provided cable servicc 

on ;I coiiirnon c;irricr b x i s  ~ v o ~ r l c l  1101 hc snbjcc.1 IO must-carry rules. On the other hand, i t  co~llcl 

no1 rclusc 10 carry the p rog ran~n i i ng  01 ;lily bro; idcas~cr willing lo pay Ihc  going riile for  carriage. 

TIic pr ic l '  o f  :ivoitling nii isf-c;irry r~egi i lar ion w o r t l ( l  be 3 sysrem (hat had lo be f d l y  "open" 

willinlit re@ Io whether lhe i~pt.nness r rq l i i rc tnei i l  was required 10 prevent anl icompel i l ive 

c o i i d w t . ' "  A c;ible opcr;ilor a v o i d s  slr ic l  common camer  regulalion, but in return must assume 



i v l i i c l i  cn \  i s io i i s  s i g i i i l i r m t  Ioc;iI con t ro l  olc; ible sjslcms and cable operalors 

,\. 

I lic ( 'ommiss ion ;ippc;irs 10 be cu.nriiiiitig Ihe exlent to which cable  opcr; i lors can 

C:ible Oprratnrs Exerc iw Siihs1:iiitial Control Over Cable Motlein Service. 

c x c r t i s e  ct l t tor ia l  con l r i i l  o v e r  c;ihle nioclcni wru ice ,  NPKM 7 87. Tlie answer  Is Ih;tr operators 

<';in cyc'rc i\i, u i ih ln i i t i ; i l  c o i i t r o l ~  [{III tlre (~ ' i~n in i i s~ iu i i  1;iiIs to note one ol ' l l ie  i nos t  s ign i i icant  

ctir iscqiici iccs ol th is  I';IL~ l o r  llic N l ' K b l :  thc ( : iv i imission b i s e d  i t s  de tc r in ina l io i i  t l i o t  cable 

i i iodcrn w r \ ' i c c  i s  no1 ;i c;ible service on tlic iissirnipt ion 11i;it operators excrcise no meaningfiil 

cor i I roI  o\rr  I i i lcrnct service, arc ;I inerc condui t  l i ir hi ibscriberiuser communications, and tor I l lat  

rc;ison ;ire iio1 providing ;I cab le  service \ulicii pro\ itlirig n cable modein s e r v i w  

Wt. helrcvc 111:ir llic o n e -w a y  tr; i i isniissiun reqii irenient in that  d e l i n i t i o n  cqontinues 
t o  require that the cable operator be i n  control ol.selecting and d is t r i bu l i ng  contenl 
tu siibscrihers arid tha t  rhc conterit be w~it1;ibIe I O  all subscr ibers genr r i i l l y .  

N V K M  7 67 

'The C o n m i s s i o n ' s  holding p l i l i r i l y  docs reqi i i re lhal the operator control thc contcnl 

or each senice carricd, bccause i t  i s  sclr-e\ i t lcnt  11i;it there are very  few services o l f e r e d  over a 

cable syslein w h i c h  pass i1i;it ICSI Cable oper~aiurs do no1 control lhe coiil~nl of HUO; HBO 
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si i l iscr i lxm: or clccidcs 10  iii!-liill cnoi igh channel  c;tp:~cily It1 carry a11 scrviocs. An operator does 

111 respoilhe lo 7 87. AI .0AP notes [hat the provis ion o f  cable moclem service involvcs lhe 

s t i i i e  w r l s  ol.choiccs. rhe cipcralor (IccI(Ics whal scrbices w i l l  be ;rv;iilable, and direc l ly  conlrols 

~ l i c  use o l ' ~ l i e  service. 

Ilicir posi t ion IO limit wlia~ services ISPs can provide I O  subscribers via the cable syslem. 

( ' O I T I C ~ ~ I ' S  user ; igrecnicii l  ~ i nm i~ t ; i k : r b l y  restrict5 h o \ v  ;I sr t lmr iber  rnay use the service: 

F'ur Iii5I;tncc. publ ic  infbrirl;iliun indicnles that operiilors have in 1x1 used 

96 

Tl  IF. SIIIIVIC'I; IS FOR PERSONAL. AND N(I)N-COblMERCIAL USE ONLY ANI)  
(-~l?STOhlER ACiKF-:FS NOT TO USE 'TtIEl S E R V I C E  FOR OPERA'TION AS AN 
N'TFKNET SEI<VICI, I'ROVIDER, A SLRVEK SITE FOR FTP, TEI.NET, RLOGlN, 
E-MiZIL. tIOSTNC;, "WEB H O S T I N G"  O K  O ~ I ' H E R  SIMILAR APPl~I(:ATIONS, FOR 
A N Y  IillSINESS EN7 CRPRISE, O R  AS iZN E N D P O I N  P O N  A NON-COMCAST 
I.OCAl, iIICEA N l i l  WOKK O R  WIDE A R E A  N I T W O R K ,  OR lid CONj[J/dCT]ON 
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1%. l h c r e  >\re No 15upl ir i l  SI:1111lory Provis ions or Legislative I l i s t o r y  Jus t i f y i ng  
i l i c  C'oiiiiiiiscion's i \sser t io i i  o f  . I i l r i sd ic t ion  O v e r  Cab le  Modem Service As 3 
Non-C'nble  Si5rvic.c.; C'oiigress lnlrndrcl Cable hlodem Service ' r o  Be A Cable 
Scrvice. 

{II 11 70, IIic ( ~ ~ i ~ i i i i i i i . s s i i ~ ~ i  scck.s "cornmcnt on any cxplicil stnlutory provisions, inc luding 

cxprcsions o l  conpressionnl  goals, Ih;il would be Fwtliered by Ihe Commission's cxercise or  

:iiicillary j i i r i sd i c t i o i i  over c;iblc modern service. There are no such expressions, rn/cr drrr 
..'I8 
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irmiwiisuion i i i i d  clu\viiloxiiiig of co i i i p i i l t r  soflw;lrc . . .  io a l l  subscribers 1 0  lh is scrvicc for use o n  

pcrsoiiirl coinpulers woiild be n cable scr\ , ice.~ Moreover ,  [he tact lhat such downloaded software 

co i i l d  be iisul . . for  ;I \vitIc vi i r ic ly o f  p1irposc.s~ ~ w ~ i u l d  iioi rnakc [he ~ ~ ~ ~ r ~ . s ~ n I . ~ s i o n  or doivnlotrding 

( I  nomc.rihlc .svrvm> ” [eniphxis  ;itldetl]. 

buliscrihcr lo i i iakc indi \  idu: i l ixd selcclions Ihrough n ~ a ~ i i p u l a l i o n  o f  (lain --  were no1 cable 

wrv iccs  i i i i ( l e i   lie 1984 (‘able Act. while ii service 11i;i1 g i v e  :I lirnitcd sei 0 1  menu cl io ices wi ih ;I 

prc-ortI;iinetl \ct oi respoiises woiild be a c;ihlc service I n  1906, Congress ;idclccl the word “use” 

10 pcrniii whscr ibc rs  10 iiileraci, and therefore ob in in  ind iv idual ized responses iii cunnecl ivn 

\*ilh a c:iblc scrvice. ~I lie legislalive h is tory describes the intended effect exp l i c i i l y  

09 I’ully i i i teract ive services ~ services Ihai permitted ii 

Tlic conferees i i i lcnd the amendment io re l l cc l  ihe evoluiion of  cable IO  include 
interaci ive s e n i c e s  such as game channels and infi,rrna/ion .serYrceS made 
:iv;iiliible IO subscribers by ihc cable operalor, us ivrl l  a.r enhanced .rcrvicr.\. l ~ h i s  
;imendmenl is nul inlendcil lo affect Federal or  Stale regulat ion or 
~ t . l e c o i ~ i i i i i i i i i c a i ~ ~ ~ r i s  service offkrecl ihrough cable syslern l i ic i l i l ies, or lo c a ~ s c  
dial-up acccss io iiiforniaiion serviccs over  lelephone lines lo be classi l ied as a 
cable scrvice. 

(emphasis siipplicd). H K Rep. No. 104-458 at 169. .Sc:c.e nl.cn p. 247 s71pra (Slaiemcni oCRep 

Dingell). I1 i s  h i d  io in i ; i~ i r ie  IioLv Congress coirld h a v e  been clearer ~~ indeed, ebeii Ihe 

cauiionary reference io “ i l ia -up  service” is a clear ind ica i ion ihai Congress intentled 10 ireat 

cable Inlcrnei service as ii cable service 
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('ON( I IISION 



4.  Ai 11 102, the ( ' t~ i i i n i i .~s io i i  uccks "ccimincri l  on how our classificnlion ofc;iblc 

inodem scrvice ;IS an  inierslaic inlhri i~~i~ioii service irnpacts public rigli ls-of-way and franchising 

7'lre Commission c~lu.ss~/icn/ion leaves lucid govc.rnmen/s/ree, in/er alia: 10 

rcvjuire frmt:hise.r /or non-cuhle services to /he exlen/ /hey are no1 prohihiled 
/rrunr rkiing ,io by s /u / c  law, to  reciuir-e rcnts/i)r use and occupancy of /he public 
rifiht.5 o/wiy 10 1iri)vicle ctrhle inoilem sprvice 10 /he ex/cn/ /hat /hey are no/ 
pi o h r h i l t ~ d  froin I Ioi i i ) !  .so by Alate /uw, and lo  regulate I h c  public righ/s-o/-ivuy 
i i nd  apply other rcipirunirn/s uf loco1 low (zoning c los.ri/icii/ions, CIC.) to 
priwiders ~ i /cub l r  moclcrn .service 

i AI 1 102, Ihc Comimission sceks "coinmen1 on whe~her providing addiiional 

wrvtces ovcr upgraded cable Caciliiies imposes aclilition;rl burtleils on the public righls-of-way 

such I l iai  the exisiing franchisc process i s  inadequalc " 

7he  provisiun OJ ciihlc inotjEni service does place .xuhslan/iul addirional burdens 
on puhlic rights-if- way 
1irolcc.l /heir in/rrc..r/.s b~y requiring rrddilronirl ciulhorriations before the public 
rights of wiy  are u e r l  or occupied /o provide non-ctrhlc services. 

6 

Ihc c , ~ i s / i n g f r a n i . h i ~ i n ~  process allows locali/ics lo 

At 1 102, ihc ('omnlisslon asks whctticr "Tiile V1 nevertheless preclude local 

1r;inchising auihc>rilies froin imposing nddi~ional requlrenlenis o n  cable modem scrvice" given 

ihe addiiional bllrtlcn on lhc public righls of way 

Title VI does 1701 pruclurit. local govc,rnmcn/.s)om irripo.ring addi~ioncil 
rc~iiirt~inen/s on cuhle modem .vervicc. 



uetl'?" 



tcvcnuc 1i.oni c;iIdc nioclciii serbicc woiild ria! he i i icluiled in the c;i lcti lal ion olpross  rcvenues 

Irom which llic IrniiLIiisc lee ceiling i s  deterni inrt l ."  

'IYiI.! / cn l u / i ve  c.on(./iision Is incorrec.1~ ,lrniing oiher IhinRs, cahle moik'tn .service, 
os the C'ornmi.uion describes it, is  a bundle ojservices which includes cable 
.service 
reveiiiie.s from /he service (ire rubject /o tr/ranchise/ee under 47 I l  S C j 542(b). 

12. 

llnder / he  Cable Ac/ ,  because /he service includes .Tome cable service.r, 

A i  7 105, IhcC'ornmission also tenlntively concludes lhal "Tille V I  does not 

probide an intlependenl h;isis c)fauthorily for ;issessing franchise lees on cable modern service," 

a n d  swks  conimcnt oii 11i;iI lcsiic 

7 i / l r  C'/ Iire.yervi'.s Ioctrl nulhority /o  inrl~ose'J"s on non-cable services I /  does 
no/ provide "on inrleyendeni basis",fir ussessing franchise J&s on non-cuhle 
.wrvrc.r.s providcd by /he c,mble tiprra~or; s/n!e and local INMI con (and in nruny 
cas-c~,~  doc.^:) proi~irk, /ha/ ou/horiiy. 

13. A i  11 107. [he Coinmission slates lhat i t  is seeking "commenl on whclher dispulcs 

r cp rd i ng  l'r;iiicIiisc fw!, h;isctl on cable modern servicc iniplicale.. . 3 na~ion:il policy. given lhal 



Iron1 en:icling or enhrc ing  aiiy constiincr prolection l aw ,  to IIK exlenl no1 spccilically preempkd 
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